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THE WHITE HOUSE: 

WASHINGTON 

November 17, 1999 

ACTION 

MEMORANDUM FOR JOHN PODESTA 

FROM: . NEALL~()~ 
SUBJECT: 

Background 

POSSIBLE JOINT U.S.-U.K. STATElvffiNT ON THE HUMAN 
GENOME PROJECT 

Almost one year ago, Harold va.rnlus reported to me that Prime Minister tony Blair was 
interested in issuing some form of joint ·government-to-government statement on the human 
genome project.· The statement (draft attached) has ·evolved into an endorsement of the policy of 
making human genome sequence data freely available within 24 hours of its generation. This 
practice is now a requirement for recipients of funds from the three principal not-for-profit 
partners in the international Human Genome Project: the NIH, DOE and U.K.'s Wellcome Trust. 
.I have had a number of discussions about the merits of issuing a high-level statement with my 
U.K. government colleagues, Lord Sainsbury, Minister for Science, and Sir Robert May, Chief. 
Scientific Advisor to the Prime Minister, as well a.S wifu Dr. Michael Morgan, CEO of the 

. Wellcome Trust's Genome Campus. All three support such·a statement and Morgan reports 
today that the Prime Minister bas just given his approval. 

. . . . . . . . 

The draft statement made the news on September 20th with an article in the London Guardian 
that was largely inaecurate in portraying it as a means for preventing entrepreneurs from 
obtaining patents (article and our press guidance are attached). It is true that public deposit 
renders information unpatentable. However, the statement is carefully worded to endorse free 
access to ":furidamental data on the human genome, including the himian DNA sequence and its 
variations,, and does not criticize subsequent intellectual property claims to protect discoveries 

· based on such sequences. Thus, the statement has limited relationship to patenting genome
.l;)ased products. Issuing the statement might be useful in addressing the persistent confusion left 
by the Gti.ardian article, 

Next Tuesday, November 23rd, the Human Genome Project international partners will hold a 
multi-site event to mark the sequencing of the billionth DNA base pair (roughly one-third of the 
entire human genome). DHHS submitted a POWS scheduling request with the hope of 
announcing the joint statement, in addition to another initiative that is not completed, but that we 
might discuss at a later date. Participants across the U.S. and the Sanger Centre in Cambridge, 

. U.K., will be linked via satellite. Secretary Richardson's attendance is confirmed, and Secretary 
Shalala may also attend. Their roles will be to extol the Virtues of the genome project, but they 
will not address the joint statement. Lord Sainsbury is prepared to represent the Prime Minister 
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/ on th~U.IC side to ;mnounce his approval of the joint statement, if the President agrees to· do the. 
\. same. If so, I can be available to speak on his bebalfnext Tuesday at the National Academy·of 

- Sciences, the local event site. 

Decision on issuing a joint U.S.-U.K. s:tatement: 

Yes No Let's discuss 

Pos.sible Action: 

The President and Prime Minister Blair will meet informally in Florence on Saturday. Perhaps 
they could discuss this issue briefly and agree to a coordinated announcement of the joint 
statement on Tuesday, November 23. . . . 

Attachment 

cc: Bruce Reed 
Sandy Berger 
Thurgood Marshall, Jr. 
LeonFuerth 
David Beier 

. Chris Jennings 
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JOINT STATEMENT TO ENSuRE THAT 
DISCOVERIES FROM THE HUMAN GENOME PROJECT 

ARE USED TO ADVANCE HUMAN HEAL TII 

In the last decade of the twentieth century, scientists from around the world initiated one ofthe 
. . 

most sigTiificant scientific projects of all time: to determine the DNA sequence of the entire 
human genome, the htunan genetic blueprint. Progressing ahead of schedule, human genome 
research is rapidly advancing our understanding of the causes of human disease and will serve as 

· the foundation for development of a new generation of effective treatrilents, preventions, and 
cures. To realize this promise,.fundamentaldata on the human genome, including the human 
DNA sequence and its variations, must be made freely and broadly accessible to scientists 
everywhere. The human genome is the fundamental shared heritage of all hillnankind. 
Unencumbered access 'to this information is essential to enable discoveries·that will reduce the 
burden of disease and promote health around the world. we· applaud the decision by sCientists 
working on the Human Genome Project to release information about the human DNA sequence 
and its variants rapidly into the public domain, and we· call on all scientists worldwide to adopt 
this policy. · - · 
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THE WHITE HOUSE 

WASHINGTON 

Februa1y 24, 1999 

RECOMMENDED TELEPHONE CALL. 

TO: Senator John Breaux 

DATE: February 24, 1999 

RECOMMENDED BY: Steve Ricchetti, Gene Sperling, Larry Stein, Chris Jenp_ings 

PURPOSE: Return call to Senator Breaux to discuss the Medicare Commission 

BACKGROUND: 
Senator Breaux has requested that you call him to give ·your reaction to his Medicare refom1 
proposal and, most likely, to seek your help in encouraging Laura Tyson and Stuart Altman to 
support the work of the Commission and help him achieve the J 1 votes he needs to report out a 
recommendation. (The Senator is assuming he already has Senator Kerrey and, as such, has 10 

· votes-- 8 Republicans plus Senator B~eaux and Senator Kerrey.) 

Sertator Breaux will no. doubt continue to say he is very open to changes to appease Laura and 
Stuart. However, no proposal he has released to date comes close to reflecting the views of 
Laura, Stuart or -- for that matter -- meets the basic principles you outlined in your AARP 
speech. To the contraiy; his proposal has so many serious shortcomings and major omissions 
that all of your base Democrats (the Vice President, Daschle, Gephardt, Dingell, ROckefeller) are 
urging us to avoid sending any positive signal about the Commission's work. Highlights of the 

. problems include: no use of the surplus for Medicare, no acceptable prescription drug benefit, the 
inclusion of the age eligibility increase (without any policy to prevent the 11umber of uninsured 
froin rising OR any 55-65 buy in), and an income related premium that begins. at $24,000 for 
single beneficiaries. (Attached is a rn.ore detailed summaiy of the current Breaux proposal.) 

Although SenatorBreaux's proposal contains some positive aspects (e.g., new market-oriented 
tools for the fee-for-service program, rationalizing its cost sharing, and at least the start of a 
potentially viable premium support program), we have concluded that the Commission's work 
product is both politically and substantively unsalvageable. Senator Breaux has not yet reached 
this conclusion and continues to court your appointees. In fact, as recently as this. eyening, he 
met with Laura and Stuart to solicit their ideas on what changes would be needed to obtain their 
votes. While Laura and Stuart do not believe that the Commission will be sufficiently 
responsive, they feel uncomfortable rejecting this request for assistance. 

We believe the time has come to have an honest, direct coiwersation ~ith Senator Breaux about 
why we do not believe we cannot support the Commission's proposal at this time. We believe it 
can be done in a way that illustrates why it would be beneficial to him and the prospects for 
reform to conclude the work of the Commission with the ten votes he ·has. 
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We believe you can have the most constructive conversation by telling him it would be 
completely counterproductive to the prospects for reform· if you get in the middle of the debate 
and strong-arm the Democratic appointees. At this point, you can tell him, it Would only divide 
the party and make it more difficult to pass legislation down the road. Abetter approach in 
which you can still show action and leadership is for the Senator to come forward with the best 
_possible report and you can tell him you will: (1) praise the report for strongly advancing the 
issue and(2) assure him tha{ you will committo coming forward in the weeks that follow with 
your own constructiv;e ideas for moving bipartisan legislation forward. Attached are some . 
suggested talking points. · · 
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TALKING POINTS 

• John, I believe your Commission is performing a constructive function. It is 
floating important ideas that have real potential and that may ~ell lay the 
groundwork for the type of reforms we both want. 

• Having said this, my Conimission members ~- even those who are supportive 
. of the premium support concept (Laura Tyson and Stuart Altman)-- have 
raised a number of very legitimate concerns. I am sure you can tell from 
your conversations with them that their beliefs are their own. I also want to 
assure you that the only message the White House has given to Laura and 
Stuart is to be ccmstructive and to help you ·produce the best possible 

. package. 
. ' 

• More important, though, we are facing a real "melt-down" from the base 
Democrats. While you may want to still try, I am not at all confident that 
you can produce the changes that they want, let alone the alterations Laura 
and Stuart want, witho_ut losing all or most of your Republican support. 

• And, because ofthe strong feelings the-Democrats have against your 
package, I don't think it would be advisable or productive for n1e tojump in 
this debate at this tin1e and try to jam it down their throats. Therefore, 
recognizing the situation you face, it may well be best for you to move your. 
package out withlO votes out of the Commission. 

• Doing so would avoid giving Democrats more time to analyze, criticize and · 
undermi11e your work,·since the only way you could even. hope to attract 
Laura or Stuart would be through a prolonged discussion about important 
details. If you do,this, I.will say very positive things about your wprk, -
underscoring my belief that it provides an important contribution toward 
addressing the complicated and numerous challenges facing the Medicare 
program. 

• I will then work with you in trying to develop a proposal that takes your best 
ideas without totally driving away some of the key De1l.1ocrats we will need 
to get the refonn _we both want. 
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II. 

March 4, 1999 

MEETING WITH THE SENATORS KENNEDY AND ROCKEFELLER 
AND REPRESENTATIVE DINGELL 

DATE: 
LOCATION: 
J'IME: 
FROM: 

PURPOSE . 

Thursday, March 4, 1999 
Oval Office 
3:45pm- 4.:15 pm 
Larry Stein 
Gene Sperling 
Bruce Reed 
Chris Jennings 

to meet with Senators Kennedy and Rockefeller and Representative Dingell at 

their request. . 

BACKGROUND· 

Tomorrow, you are scheduled to meet with Senator Kennedy, Senator Rockefeller 
and Congressman Dingell to discuss their concerns with proposals being 
developed by the Medicare Commission. Their concerns have been heightened . · 
most recently by two developments. First, they believe that the latest version of · 
the Comrnissio~'s recommendations contains significantly flawed provisions and 
notable omissions which would harm the program and the beneficiaries it serves. 
Second, they are extremely disturbed by recerit, intensive efforts by Senator 

· Breaux and Congressman Thomas to persuade Laura Tyson and Stuart Altman to 
engage in an effort to find a compromise that they can support. 

In short, these Members have concluded that nothing good can come out of this 
Cpmrnission. They believe that it is time to develop an exit strategy that helps 
ensure that the Commission's recommendations do not provide momentum for 
flawed policy to be passed by the Congress. 

Last week, Senator Breaux presented his latest Medicare reform plan. It contains 
several important, innovative provisions, including policies to modernize fee-for
service and rationalize Medicare's cost sharing. Its premium support proposal--

, while not fully developed and currently flawed ~- hiaintains the Medicare 
entitlement and achieves needed savings for the program. However, the proposal 
also includes major shortcomings and serious omissions, including: (1) no 
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reference to any sort of financing proposalor the dedication of the surplus, despite 
the Commission mandate to do so; (2) no prescription drug benefit;· (3) an 
income-related premium that begins at $24,000 for single beneficiaries; and ( 4) a 
premium support model that has the potential to leave rural beneficiaries with 
higher premiums and no additional choices. 

All of your appointees publicly and privately expressed their concerns about these 
elements of the plan. In response,Senator Breaux asked Laura Tyson and Stuart·· 
Altman to write down their concerns. -They did so and passed back this document 
to the Senator tWo days ago. Their recommendations are generally consistent 
with the principles for reform that you outlined. For example, they suggest 
mcluding the surplus or an analogous proposal, adding an optional prescription 
drug benefit accessible and affordable to all beneficiaries, ensuring guaranteed 
benefits, and allowing 62 to 64 year olds to buy into Medicare. However, the list 
also includes controversial elements such as raising the age eligibility from 65 to 
67 so long as there is a subsidized Medicare buy-in and adding an income-related 
premium beginning at $50,000 (which is twice as high as recommended by the 

. Commission but niuch lower than most of the Democratic base would 
.contemplate). Although consistent with their past statements, the document . 
reiterates their openness to premium support that meets the goals that they ou:tline 
(e.g., adequate government payment, defined benefits). 

Since Laura and Stuart forwarded their recommended changes, there have been . 
numerous conversations about whether and how there can be a compromise. 
Senator Breaux is now saying that he is committed to making a number of 
·changes to be responsive, including a prescription drug benefit and that there will 
be some reference to fmancing in the plan. However, Laura and Stuart believe 
that his changes, including his drug benefit, will faltshort. Despite the Senator's 
verbal commitments, our Commission Members have not yet received anything in 
Writing that reflects any ofth~se changes. Most importantly, it is becoming more 
clear that Senator Breaux will be unable and potentially unwilling to push the 
Republican Members to support an explicit commitment to dedicating the surplus 
to the Medicare program. 

DEMOCRATS' CONCERNS 
We expect that Senator Kennedy, Senator Rockefeller, and Congressman Dingell 

· will uniformly critique the plan. Inevitably, they will raise their serious 
objections to supporting an untried, untested premium support program; a weak 
prescription drug benefit; beneficiary payment increases (e.g., home health copay, . 
income-related premium set at $24,000, and the age eligibility increase); and the 
complete lack of discussion or commitment to add new revenues to Medicare. 
Each of the three also have their own additional concerns. 
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Senator Kemiedy will make a political case for avoiding any positive statements 
towards the work of the Commission in ·general and premium support in 
particular. He may also raise his pet concern about the Commission's proposal to
pull out a portion of medical education from the Medicare Trust Fund; he believes 
it will leave academic health centers extremely vulnerable to future budget cuts . 

. Senator Rockefeiler will express his frustrations with how Senator Breaux has run 
the Commission. A·· a former commission chair, he believes that Senator Breaux 
has not exhibited leadership and has left Democrats with no alternative other than 
to oppose his recommendations. He can also be expected to critique the Breaux 
plan's effects on beneficiaries who live in rural areas. These beneficiaries would 
pay more for fee-for-service, probably not have any new plan choices, and, 
depending on its design, not have access to an affordable drug benefit. 

Congressman Dingell will also likely emphasize his disappointment in the 
process. He will underscore that he kept an open mirid tO the Commission work 
lintillast week, when he concluded that he did not have sufficient information to 

. make an informed decision on the plan -- and the information that he did have led 
him to conclude that this plan is a simple cost shift to beneficiaries. 

All three Members will urge you to not send any positive signals about the 
Commission's work. They may also suggest that you do everything possible to 
advise Laura arid Stuart that their continued discussions represent a political and 
substantive gamble that is unjustified given the lack of likelihood of a positive 
outcome. 

pARTICIPANTS 

-Pre-Brief 
President 
John Podesta 
Steve Ricchetti -
DougSosnik 
Larry Stein 
Gene Sperling 
Bruce Reed 
Chris J enilings 
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leave open the question whattuar some 15~at• laws tbat. "regu,~a.te [li. 
inrsu;t-ancc'' l:;;y p;:;o..;,id.il\g for a "a.u•e of action. or remedy in, 

. -.dd~pz:o.~ecS--tor in Section .502 o~ m~~SA a.re sav•d 

!:;:em pre~JnPtiori. under. Ii:Rl:SA. ."1 

= " -...,. 

In filot; Li:Ce, ·tho Co'Urt conaidered whether ERISA preemptttd 

State ·eo~n 1aw·to~t an~ eont~a~t cau•e~ of a~~ion tor ba~ fAith 

~roce~•ing or ~ claim for b•n•fit• by •n in~u~e~. Ana~y~iftg th• 

stat• common law craatin~ tbe cauae c~ cctiou ~t ~~·~•, tbe court 

init1.a.l.l.y o01\C!lu4G4 that (a) llll4•:r a •coarmcn ••nse 11 view. 'the 

·cau•• ot action was rootliC1 in g-eneral pr1nc.ipl~e of. Mi•a:i.asippi 

tott and ocntr.a~t law and was not "specitically directe~ ~ow.rd 

t.b(a in1urancel izaciu•try," 4111 u.s,. •t SO; and. (b) it "&t moat 

meatai one of e.he ~b%"ee crita~ia ueed to ic1antify.thet 1 bu•inesa of 

10 Moat ~ower eo~ta to have confronted the issue.h&ve 
oon~luded, l.ike p•titioner ha~e, tha~ ~ ~•quires the 
prRem.ption ot. claims tor, benefit& or· rllitmec:Ue; under liltate .. law 
prgvis1one that otbe~aa cle~ly conatie~te ins~ranoe law. See 
Qpne .V'. ~~iQ\,lt Gen. Lite Ins. Co., 867 P.2d 489. 4~3-49.& 
(9th Cir~ 1988) 1 cert. denied. 49:Z U,S. ~0~ {1989) i In rc Lite 
•aa. C!o. ot,JI. Am,., 857 F.~d ~~90 1 J.l94.-~:t!l!5 {8t;.h C1~. 1i88) 
( cil!ing ·distriee co\.l.rt c._••s) 1 ·hut see E£&Ulkl1n a,. Williams lnl. 
Trust· v. nav•lers Ins., CQ" 50 F. 3d 144, 151 (2d Cir. l_9..J5J . . · . 
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insurance • · under th• McCa.:tran• Ferguson Act I •• id. at:. · Sl.. Tho&e 

hol~ings were sound, and th•y provided ample b~~ie to conclude 

t:hat the $tate la{q did not come within U1e .ERISA· insux-anee 

sav~n~s clause .. The Court's holding in Rilot ~ife that the st~te 
law was praa~ted wac therefor• ~orrect. 

the 

petition 11tage of th• casa CtJ"I!J 4B~ U.S. at s;a
1 

soe note~' 

. ;Ln:ra) - .. went on to consid.er wh.tber·its eon~~usion that th~ 

st•te law was preempted was supported by the expreaa p•ovision in 

~RISA of a o~use of aetion by a partiQipant or ben@~ici•ry ~or 
. . 

·plan benetit:s \Ulder S•ction 502(a) (1) (S), on the theory that tlult 

caue• of ·~tion is ~Qlu•i~. o~ any othe•s, su¢h as a cause.~t. 
act: :l.o.u a~i 1 ing' und.er st.a te law. 'rhe Court conc:l udeeS that it was I 

..... l."' . . ·. ·: . .. 

. :see .f.Sl v.s. a.t: 52·57, atating that "(tJh~tpolicy.cboicea 

reflecte<1 in th.e inc:lusion of eerta.in remedies and the ll!t.Xclusion 

or ot:he'l:'e under t.he fecie:rm1 achame wou1t1 h• eornp~•t.ely unc!ertni.Ded. 

if BRISA-plan participant• and bent~tficiax-ies weJ:e fx-~a to obtain 

renu!dia& under et.ate law that Coi'agrel!ls· r•jectec:l in ER.ISA." <918'l. 

U.S. ac 54. In t.h.at portion Qf its opin~on, the Court did. not: 

•dvert to. the text of C:he insu;r:ance savingB c:la.usa. In"'taad,, it 

reli•~ heavily on co:r~gra11 '.li intent with respect to Sec:t.ion S02, · · 

avioant.from tha legillat.ive history ot ER!SA, to fl!!deralize 

. · . (wtAPA · IR.Is~ r.ew.dias in th• ~~~r that Secti"n 301 of ~h .. r.abor 

Manag•ment Ralations Ae u.s:e. 185 (a), had f•dcaralized 

CLINTON ~IBRARY PHOTOCOPY 
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iloos 

·remedi~s for Viol~tions of cOllectiVe bargaining asre.ments. See . 
4B1 U.S. at 54-SG, 

. We do not queati on that reasoning in RiJ ot 'Life. as a. genaral 

~tt~r- · Unquasi!iona.bly, 11 Congre$s intended §. 502 tQ be tho 

.exQlut:iive ;&;emedy SO.r~ &ighte guar~;g,teed u.nd~t iRI§A, •• l.tmlrc1Pll

Rim!l CQ... v. McClendon, 49 B u.S . lJl, 144 ( 1~)10) ( ~~mphasb added) 1\ 
. J ~d it 1s ce•t•i~y ~rua that, outside the eontext of.stat• laws 

thilt "'regulate insu.ranca 11 within the meaning·of th4 BRISA 

ineurance aavings cl•aae, that exclusivity of the seetion so~ 
oivil ~ntorcement provisions alao appropriat•ly info~ the 

Court. t • Uneferst:AntU:ng of t.he •eope o·f ERISA praemptiQn whe,.-e a 

plainti~r br~ngs a ~auce of action under state l~w that •relates 
-. 

to" -.n liRISA plan. see_ ·a..s6,- .lnqer«QJ.1-&ona, ·4.98 tr. s. 

Mertepai v. Ue_.it.t As&O£§..., 508 u·.S.· 248, 253-254 (l99J) 

o~ comprehena1ve ento~o.m•nt scheme, court will not inter 

a.d.d1t1onal te4e:r.Al caua•11.of action). ·ccn5JJ:e••t in l!lhort, 

clea~ly intandod the remedial provicions of BRISA to be e~elu•iva 
. . . •1\.l'SAo 

ot any gene•ally applicabl• ~ta~e-law r•m~1es relate~ toAplana. 

H.R. Cont. Rep. No, liiJJ.~l290, 93<;1 Cong_ 2d. SGII!IJ!J. )27 (19'74); see 

~l.so M!!t._;:gpglitan Lire IN, r;a., v. Taylg.-, iSl u . .s. sa, 62-~4, 66 

(1987) i franchilll, Tyj B~. V. COnstrnction Iei}bor~rp Vacation 

·Trus.t., 463tJ.s.·t, ~4 Cl963). 

rt do@a·not follow, howi!IJver, eha.t: ERISA Section 502 sl:).oul<;l 

inform.the preemption inquiry to the same extant with r~spect to 

~ St4.t.._, law cau•• of·a.ct.:~..on Qr reme y ' d tha.t spe.oifioal. ly 

"'"e91.1latA8 insuranee" am .1.t r.LTNTON LIBRARY · doe$ with rQ$peot to ort• of gen~r~~ PHOTOCOPY 
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applicability.- ' 
rdtuation·, Congress h.as saved state 

olaar Why Congress ~oul~ nave wanted to foreelos~ 
; a11 access to stat•..,cr~at•d retnedit!ts t::Jr sanetionll to enforce·· that 

. . ' ' 

eubsta.ntive 1aw even where trie causes o! 

itSelf are not iiUited to thiit pur-pos 

insur~nce 

aa:vings cla.uc• state:~~~ that "PeShiUSI i.n .tJ.li.v.. Su.Qchapee• 

shall b• conserued te •~mpt or r~lieve •ny pe~son t~ any l~w 
ot any Sf!ato whieh :esuiatea in~SU~-.r&~e. if 29 U _ s. c. ·llfr4 (b) (Z) (A) . . ~ . 

. (uraphalfi& add•cl> • n ['l'l his I!Ubohapter" · :l.nc;:lud.ea Section 502. as 

well&lf thtl prefmi'tion proviail)n itself, iect_:ioa 514fa). 
. . 

Acoor4it~gly,_: ·th41 aaving• .elau-=• by it1 taanus direQt• that. noth1n!if 

:~..z PU:ring .tbG aon~assional. ·debate on BrtiSA., SUbstantive 
and enforcement provi.lilion• or law were ~inked by Sa~_tor Willia.au; 
with refer•nce to both th• rulA of preemption and ita exceptions. 
Senator Williams observed that "with the narr~ excep~1cna 
•pecified in th& bill, t:he al.lb8t.&nt.i't)"e anc5 ex.toro•mant pr-ovisions 
ot th$ cont•ranca •ucatitute •re inten~e~ to preampt the· ~ield 

. tor F•deral rttgulaticne .• , 120 Cong. llee, 4~93l (:l9'T4), quoted J.n 
Sh&Jil, 4G~.· tr. ~. a~ 99. To th.e extent ER.ts.A pre•mpea the f.\elc:t for: 
tedern l;""!JJllaUon, "•• .c.auro~: ni~; §:.._Lahor . Stan<1ucl.s 
Entorsement v. I)J.llinghaili const:.r tio A. , 519 u.s. 316~ J3S-

. 336 (1997) {Sealiil, J.. coneuz:'rini) • .i.t {o!low.e that both •tate 

. ~006 

subi!~a.ntive l.iilw .·and t.he measu~•s to en:forc:e that ilt•te law ara . 
preempte~. But whr.::e ERlSA d?es ~ prse~t th~L_E~ II ~K~Y. PHOTOCOPY h•e&use ~ inaur&nce "•xceol:.10fi 7l 1 n ~ ......... ,~ __ ·- ' 
.a.t----~· .J- ... 



_ . . ·... ..,..,.w.u.+Wiujirop-OiJ.~~ that both ata.te 
suos~at\tiv~ 1n•uran~e law and at leaie:soml enforo~mant Msasuras 
neces1ary to tnake that: substantivtJ law etf•ctive([!l. suaved. · 
sural.yl to:r ~xample, BRISA•s aaving of "any ganerally qpplidiilble 
crimina~ law or a State,'' 29 U, S. C:. 1144 (b} (4.), authorizes !:he 
Statl! to ln:ing a cr.iminal. prosecution, not ~retiy to h~ve it" 
-llubstant:iv& law appliec!~~ • 'Sutt oro t' •-Aea '-' p ~ ,.., ... •'-· . 

.. 
'·r 
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in Section 502, Whieh cgncerns oa~~~~ of ~otion and remedies 

unc;!e2: lllUSA, 1hall ba constru•d. to relieve or ~empt any person 

t:r:::·om "any. J.aw" ol: a stat.e t.nat regul•t•i in.au"'ance ... ~ Thu~S, the 
'".' 

insuz:oance savings =lauz.u;J. on it:.s race. lli.AJre&-s.ta.t:.e--l."aw canferx::i,ng · 

catals of iCJ.etion or affecting remedies tba.t.._reg.ul.ate in»ut"anot=, 

juSt as Tt does •tate · tU.ndated·b•n•fite laws and otha_; · 
·' 

. prasc:1:"i~t i ve U\easuraa · tba.LcStL•o~ ---------
This Court gav:e ~tt•ct. t.o t.ha facially unreSitriC!e•d scope QJ! 

the in•uranc& savi~g& clau•a in Metr;gglitan Life, wb$n it 

11 deeltntedl eo impo•e any l:f.Mit•cion on the savin5f elause beyond 

·those CQn.greJ!lll it!Qi)Q•ec! in the eleu•• it:selta:nc1 in the 'd.~em~r 

cl•~••' wh!.c;:h mndities it,'' and ·conclW.S..4 thae • [i] ~ • at•t• law 

· t regulates in•ur~ce, ' · az man<1atad .. benlt!it law• do, it La not 

preempted ... 471 u.s. at 746; ef!. i11ot Life, 481 u.s. at S'·S"7 

· (t~at.ra»olitan r,ift clearly '1il:'ejeeted AD 'ittta~retati6n of the . . 

[insuranc&] saving clau•• • * • that •aved from pre•~tion 'only 

at.•te regulation• um;elat•d ~o tha·aubata.nti,. provi11i.on• ot. 

D!SA•••).n lll.add!t:.1on, the fore• ot the ~aving11 prov.111ion. 1 s 

... o:e eour••. nctwit:.hstanc:!ing the savings Qlause, &n . 
in&urance l·aw that conrliet.a with a prOV"i&ion ot BR!SA itselt ia 
preemp~ed by v.irtue of tb• supremat!y ·claur;e. See s:{g~n Ra;ocock, 
Sl.O u.s. at 99-loa. Although th• in.auranoe laving& cla."~Jie 
"l-w• room tor complementary or dual t•~•ral a.m seata 
ra;ul~tion,n 2R!SA "calls tor f•~•r•l eupre~ey wb•n the two 
regi'llte•ca.nnot:. ba ha~n1zed ol:' aecommocateli." ,Id. <11t. 98. "[I)n 
the 9••.• of a. direi::tt Conflict, fec;h;rral · suprama.cy principles 
requJ.re that state law yield." . .IS. at 100. such contlict. 
preemption occur• 11wh•=-• Cc>tnpli~ne• with both federal and stat:e 
regulations is a -physical impoaail:lility 1 o:t where state law 
lSt•Nla as an obstac1fl tc thA &OcQRtPliahnwm~ and axP-cut:ion of .t!ha, 
'tu11 purposes ~d objeati vas of Congress." St&le 'li1Q.$l&. .v. Baqa.a., · 
520 u.s. Bll, 834 (1997), citing~ v. NJJtional Solid wastu 

· · · (t:ontinuea ... ) 
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expreas terms is rein£or6ed by the Court 1E.frequant recognition 

~~ particularly in. recent ca$ea that ERISA' s -preemption · 

.proviaionli mu~t be :r:E!ad against the backg;round of. th• "assumption · 

thae the hi•tg•ic.police powe='t!l of the Statee we~e not to ba 

super~e~ed by the Federal Act unless tha~ was the clear and 

mani:fest purpose Of Congre•s." Iravelers. Sl4 U.s.· at 655; see 

also~ BuonQ v, NYSA~+LA M•d. &_Clinictl serv1. Fund, 520 u.s. 
806, Bi3 Q.a (199?), ka;U,Cornia Diy. o£ Lal:!ot- ,Stahc!.arQ.§ 

Enforcement v. tlil.J.ipgham Cgnatruction. U.A., 519 U.s. 3H~. 32.5 

(1.9~7). 

Fu~th•rmo~•. insota~ a~ th~ signifieaace of sectiort 50~ ~or 

the pre•mpt.ion inquizy derives from C:ortg:r•••'• intr.tnt t:o ~!!l.ttern 

:mit• unde~ Sac:;;tion 502 .... ~on suits ·u.r.u:ler S•ction J<;Jl o~ 
lL.HM:\ 

thelS~M:I&RW.Ati R.tetiorm Act:, %' 1:1.1!.0, ·tiS,; that iJJ.tent 

doea not ~ear ai~actly on the preemption of a •tate l•w eau•• of 

action or.rem.dy that 11 regulates i:al!iuranc@. 11 Tha.t is because 

LMRA section 301 does aot Cbntain any statutory excQ~tion 

· analogou8 to l!:RISA 1 B inrn.u:·a.uce aavinlfs prQvision. ·While section 

301 i$ no ~oUbt highly instructive in cases in which the eeope ol 

liR:tiA 1 i!J brol!ld "rG~Ilees.to" prQfiUtptioD px-oviaion is at·is•ue, 

Cong:•a~•a en.ct~ent ot the insurance saving• ~rov~siQn euggeata 

no inc51cation 
state 1 

It! 008 
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express t~rms is rein£oroed by the Court 1 E frequant recognition 

· :;._ particul~rly in recex1t ca.aea · that ERISA'S preemption 

proviGion~ mu~t be read &gains~ the backg40Und of th• "assumption 

· thae t.ha hi•tc;;~ic police powe=-s of the Stat.ea w•u;e not to ba 

. auper5eded by the Federal Act unless that: wa~ the clear and 

mani:fest purposf!: of Congre&Hii." Iz:;lvelers. Sl4 u.s. ·at 655; see 

also t2e BuonQ v, NYSA .. tLA Mad. &_Clinic:&l servq. Fund, 520 'tJ.S. 

806, 91:3 u.e ·(1~9?), ~J,:i,Cornia Q).y. of Lahot: ,:;:ta.nd.a,rQ.§ 

Enforcement v. Qill,ipgh.J:im Cgnat.ruction. l:f'.A., Sl9 u.s. 31S, 325 

(1.9~7). 

Pu~thermo~e, insotat a~ ehA signifieaace of sectiort SOl for 

the pr••mption inquiry derivea from eong••••'• int•nt to ~~~tern 

:suit;• \lndeJ; S•c::tion 502 ........,..a' on suits ·,.u~cler S•otion JQl or: 

the tt;~~ .......... -Rdet!v.us Aet:, l'' tl'. $-@, ·18 i,.; tbat illt•nt 

do•a not ~ear 41reotly on the preemption of a •tate l•w eauaa of 

aCt.iOl'l Cr rl!ltlaCy that· 0regulateS inl!lur&nCA.n Thllt i& b$C8.USe 

LMRA Seetton 301 does not contain any statutory exc~~tion 
. . 

analo!;JOUl!l to BRISA 1 1"1 inRUX'Cll"J,ce aaovi.n~s prQvision. While Section 

301 i$ nO ~OUbt highly instructive in cases in which the eeopv ol 

UliA'i!J broad "ra1aees to" I)rQemption provision is at is•ue, 

Congr~a&•a on•c~ment ot th~ insurance savinga Frov~SiQn •ugge~ta 

· ( ... eontinu.·tc1) 
M&n•geme~' Asnj~' 505 u.s. BS, ~a (19g2). There 
thae congress Delieved that :Ju~ioial el'l.fol~cernent 

insurance law by a· state insu~ance1io~o!;,;i!on~~e:r1~1~...,_Jtl.a•ta::..bl~~ 
parti~ipant or beneficiary> would~ 
purpo~•• o~ th• prov1•ion in S•ctio. 1 (B) 
~articip•nt to bring an action fQr b•netit• under 

no ind1cation 
st•te ~ 

i.tself. · 
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· 'J.• ·rn a brief in sup~ort. of th~ petitiQn foi" a writ of ce~tior&ri'in RilQt ~,we argued nchat sine• cangre~S intended 
th.• proeedures it .zstablishec2 in S•dt.ion 502 t.o be e.he •xclusive 
proeedur~a for entorcing cla~ms tor b~~efits due undar employee 
.benefi-t. plans, the atatea ar• barred trom estahlilllb.irtg' ·.· 
a.ltaPlative p-rpcoduJOea." S~. for r..he unitad States a.a Amicus 
Cl.lri&e .. t 19,· Pilot Li&;u tns. Co. v. ped.eaux, No. 85-104.3. W• 
adhera to eh&t conclusion i~ ei~eu~eances lik•·ehel• ehat were 
aetu&lly before the Court in Pilot Life, where a b~aficiary -
invoke<! a gen•r&l "&~ate common law c:~~t.utU!• ot action, 

11 ~·, to 
obt~in benefits "-ndar a pl.an, ~u:; well ae other -. .. a~edieli. For the 
reaso.IJ.S given in tl"l.~ text, howeve:r, tbe •~elusive naeus:e of 
.section 502 may come into oontlict w~th, ratbe~ tb~ reinfor~•. 
the terms of tbe insurance savings elause where the partieip~nt 
or beneficiary (Qr at•~• insurance commissioner) invoke~ a cau$e 
of action und•~ ~t•te laW that 11 ngulates. in~rura~ce" ~- ~,· tQ 
e~!c~e• ~ apeei~le proVision of state insu~anee law thae could 
noe be entoro•d in a uuit Uft~er Sa 02. Inaofar as our 
dieQu•eion in t.ho text on the ieWJi we exp:r••eed at 
the Qe~tiorcu:i 11t.aga 1 worth noting that our 
submis~icna (;QI\Ce);fling B5l~SIJ. ~rcKm\ption .. :"" like the. Court • s 
analy•:~.s ·- nAve been ••·i;~.nvd ·:in l.ight: ef ~hlil ocmef1t of 
aignitieant expe;riance 11tith UISA.preempt:ion in the intervening 
12 years. Spaei(ical1y, it l.s no., el~&~ that. p~;eetnption analysis 
must begin wich the presumption that Congre55 did not inten4 to 
pX'eempt. •~ate law, pa.rc1oularly in "fields of trildit!on.al state 
resulat.ion, 11 l)j:&yeleri~ 514 U.S, at 6~4-655. That pre•U'mpt.ion. 
is· pa.rticu.lax:-~y atrc;'n~ i.n. ttl.• •••a of a tate inl!lu-r~mce r~gul&tion, 
whose .eontinued val~d1t:y and applic:at1on t.o :BR.ISA plans congreas 
expreo~ly provi~ad tor. 
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May 17, 1994 

MEETING WITH SENATE MAJORITYLEADER MITCHELL 

DATE: 
LOCATION: 
TIME: 
FROM: 

May 18, 1994 
Oval Office 
1:15 PM 

. Pat Griffin 

I. PURPOSE 

• To thank· Senator Mitchell for all of his hard work in educating members on 
health reform and cmitributing to their engagement in the health care reform 

• 
debate. ' 

To provide an opportunity for him to report on his conversations with 
. individual Finance Committee members on health reform .. 

• To get his appraisal of where the Democratic Caucus, as a whole, currently 
stands on health care reform~ · 

• To get his assessment of timing with regard to Committee and Floor activities 
on health reform. 

Ii. BACKGROUND 

• Over the last several weeks, the Administration has provided extensive 
briefings for Senator Mitchell on health care reform options that reduce the 
burden on sinall businesses through adjustments in the mandate and better 
targeting of subsidies, while at the same time reducing the deficit. The 
briefings have also reinforced the importance of real and scorable cost 

· containment, both to prevent windfalls and to assure deficit neutral financing. 
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• Senator Mitchell has used this information to craft options for the Democratic· 
Caucus to review. Since the Jamestown retreat in April, the Majority Leader 
has held two caucus-wide briefings. During the course of tpese usually well 
attended discussions, a number of Senators have sent so:rp.e encouraging 
signals. For example, Senator Breaux and Senator Bingaman have indicated 

. their openness to·an employer requirement if it includes ~carve out for under 
10 employees. Senator Exon has stated his general support for an employer 
requirement and his grave reservations about an individmil mandate. · 

• While he has been conducting these briefings, Senator Mitchell has also been 
meeting on an individual and group basis with Members of the Senate Finance · 
Committee to get a sense where they stand. To date, he has met with all the 
Democrats of the Coinmittee, as. well as Senators Chafee and Durenberger. · His, . 
conversations have been constructive and consistent with his past intention to 
help the Chairman get a block of Democrats behind a set of particular 

• 

concepts, so that they can negotiate with moderate Republicans from a position· 
of strength. 

Although there have been some encouraging signals from key swing 
Committee Democrats, Senators Breaux and Boren, no ·final compromise has 
been achieved. · As of now it seems clear that they both will want some level 

. of a carve out for small business. Their final position on premium caps 
remains uncertain. Their preference, and most likely their bottom line 
requirement, will be to craft a compromise that--- regardless of policy -...
attracts at least a couple of moderate Republicans off t~e Finance Committee. 
In short, they want cover. 

• He will also inform you of his assessment of where the Committee as a whole 
stands, with a particular focus on Chairman Moynihan. Just today, Senator 
Moynihan informed -his Finance Democrats that the White House -- through 
the New York event with Pathmark --had "attempted to embarrass him into 

. supporting the employer mandate. II He made clear, in no uncertain terms, his 
·. contempt for this alleged "scheme" and the White House in general. Later in 

the afternoon, he asked Senator Daschle to inform Senator Mitchell that he had . 
heard that the White House has instructed Senator Mitchell to "organize against 
him within his Committee." Senator Mitchell will want to talk to you about 
this situation and how best to deal with it. 
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III. . PARTiCIPANTS . 

. The President 
Majority Leader Mitchell and his· staff, John Hilly 
Pat Griffin 
Harold Ickes 
Ira Magaziner 

. IV. SEQUENCE OF EVENTS 

Majority Leader Mitchell arrives at time to be announced. 

·The President opens up meeting. 

V. PRESS PLAN 

Closed press. (White House photographer will be present.) 
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THE WHITE HOUSE 

WASHINGTON 

May 24, 1994 

MEETING WITH HOUSE AND SENATE HEALTH CARE LEADERSHIP 

DATE: 
LOCATION: 

-TIME: 
FROM: 

I. PURPOSE 

May 25, 1994 
EFlOO 
The Capitol 
4:15 PM 
Pat Griffm 

• Review current status of health care legislation in Committees. 

• Outline necessity to complete committee action by July 4; floor action by 
August break; and final action by the end of the session. 

• Restate bottom-line commitment to universal coverage. 

• Underscore desire for bipartisan cooperation but need for Democrats to unifY in 
any event. 

II. BACKGROUND 

You will be meeting with the House and Semite leadership (and Chairmen with 
jurisdiCtion over health care) to discuss the status of health care reform. It is important that 
this meeting focus on progress that has been made as well as the obstacles that remain. -· In 
particular, it is important to proceed on the basis of a common understanding of the necessity . 
to complete committee action before July 4. . · 

Press coverage has raised expectations that this is a meeting to reassess and redirect 
strategy. We have worked to-reverse that :lmpression, characterizing the meeting as consistent 
with a pattern of periodic meetings to coordinate White House and congressional efforts. If 
the meeting is. characterized as a reassessment of the Administration's health care strategy, 
raising expectations that even the objective of universal coverage is being reconsidered, it will 
become much more difficult for the committees to complete action. 

This meeting will be very constructive if it produces a plan for completing action in . · 
June on legislation providing for universal coverage, making it possible for bills to be on the 
respective floors in July. 
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· The regular order of listening to each chairman report on the status· of health care in 
their committee is likely to produce a complete ·list of the remaining problems, but 'js less 
likely to underscore the progress that has been made. We would suggest that you consider 

· opening with remarks that illustrate that you are closely following the 'progress in the 
committees. Following your brief remarks, we would suggest that you ask the Chairmen 
howyou can assist them to achieve the mutual goal of.reported bills by the July 4th recess. 

IV. STATUS IN EACH COMMITTEE 

Ways and Means: Ways and Means will complete its preliminary business by 
Memorial Day, and will be prepared to begin marking up in earnest immediately after the 
break. While the Chairman must continue to work for a majority, and he will not have a 

· mark to ptit before the Committee for consideration until CBO completes its cost estimates, 
- the prospects for reaching a majority remain promising. Rostenkowski has met with. his 

Republicans privately, expressing a willingness to work together, but he continues to assume 
that he will need 20 Democratic votes to report the bill. · 

Education and Labor: The Williams Health subcommittee plans to complete action on 
its mark either today or tomorrow. While the mark-up has been slow, there still appears to 
be a dear majority in both subcommittee and full committee for a strong bill. The bill. 
·clear! y adds significant additional spending for increased benefits, but will come the closest to 
miiroring the Health Security Act. · · · 

. _Energy and Commerce: While Chairman Dingell has had a most difficult time, he is 
stuck orily one vote short of reporting a strong bill from committee. There is some talk of 
reporting two bills -:-..:. Cooper and Dingell, which might be a way to break the deadlock there .. 
Even if the committee cannot report out, the legislation could move forward, but progress in 
other committees s~ould help. In particular, any indication from Senate Finance that an 
employer mandate is likely will help advance the issue in Energy and Commerce. 

Senate Labor and Human Resources: Chairman Kennedy will complete his mark-up 
,shortly after the Memorial Day break. Like the Education and Labor committee's mark, it 
adds sonie benefits. Unlike the House counterpart, the Chairman is trying to accommodate 
some Republiean and conservative Democrat interests. Most notably, Senator Kennedy has 
incorporated provisions providing for a carve-out from the mandate for firms with 5 or fewer 
employees. It also provides for a voluntary alliance mechanism, as well as an alternative to 
opt into the Federal Employees Health Benefits Pi-ogram (FEHBP). 

Last week, in an unanimous vote, the comniittee voted for. an amendment to reduce 
benefits if the costs of the. benefits package exceeded the statutorily allowable limits. It is 
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likely that there will be further notable amendm~nts prior to the final vote on the mark, 
including expanding thefirm carve out to 10 and.under (by Senator Bingaman and others). 

·Although there is likely to be additional bipartisan support during the amendment process, it 
is highly unlikely that any Republican (other than Senator Jeffords) will vote for the final 
package. 

Senate Finance: Chairman Moynihan has been holding bipartisan and Democrats
only ·Finance committee meetings for a number of weeks. He announced last week in one of 
these meetings that he planned on going to mark-up soon after the members returned from 
the Memorial recess. The uncertainty surroundmg the direction the Finance. committee will 
eventually head is making other committees and members quite nervous. It is also fueling· 
rather wild speculation in the press and in theJobbying community. 

It seems clear that Senator Chafee is still trying to fuJd a way to get cover to bridge to 
at least the conservative Democrats on the committees. The conservative Democrats, i.e., 
Boren, Breaux, and Conrad appear to be trying to do the same. So far, however, neither side 
has achieved agreement- on an f:icceptable compromise package. Causing the greatest concern 
of late, however, is an ongoing flirtation with lowering the standai:d of the definition of 
universal coverage. Any signal that you are open to modifying your definition will be 
counterproductive. · 

·v. PARTICIPANTS 

See attached 

VI. PRESS PLAN 

Photo-op and very brief Q&A prior to House Caucus meeting 

VII. SEQUENCE OF EVENTS 

Speaker Foley will ip.troduce President. 
President will give brief remarks. 
Majority Leader Mitchell, Majority Leader Gephaidt and others follow. 
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Maintain commitmenno getting a health ciue bill, with universal coverage, 
enacted into la~ this year. · · 

· Willingriess to· do my part in assisting the Leadership and the Chairmen 
in getting the bills out ofthe.Coinmittees by the July 4th recess and onto the 
floor in July. 

Desire to reach out in a bipartisan way. Coinmend all attempts to do so, in 
particular, Chairman Moynihan (through his bipartisan Members me~tiri.gs 
and Finance retreat) and Chairman Kennedy (through his· work with Republicans 
during his mark-up.) , . · . 

While bipartisanship is a particularly difficult issue in the House;· I know the 
. Chairmen have made every effort to be fair and leave· the door open for · · 
Republicans to work with them in the future. . 

Ack.tiowledge the significant progress that each of the Comnl.ittees are making. In 
. House, Chairnian Rostenkowski has already started his mark-up. Chairman . 
Ford is ready to bring his bill before the full committee right after the break; his 

.· subcommittee will be finished by Memorial Day recess. Chairman Dingell lias 
made great progress arid remains ready to take whatever steps necessary to 
move the bill along. Chairman Kennedy expects to complete full committee 
action right after the Memorial Day break. And Chairman Moynihan has his 
members focused on starting up their mark-up right after the break. 

I an:l encouraged that all of you ate moving forward .. I am particularly pleased . . 

that moderate and conservative Democrats are engaged in finding ways to 
create options that meet my bottom lfue. while still reaching out to moderate 
Republicans. 

We need to talk this afternoon about how I can be of most assistance to· you in 
our common effort to complete work on health refoim. 
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Participants for the Leadership Meeting: 

The Vice President 
Majority Leader .George Mitchell 
Majority Whip Wendell Ford 
Chairnian Daniel Patrick Moynihan 
Chairman Edward Kennedy 
Speaker Thomas Foley · 
Majority Leader Richard Gephardt 
Majority Whip David Bonior 
Chairman John Dingell 
Chairman Bill Ford 
Chairman Dan Rostenkowski · 
White House Staff 
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THE WHITE HOUSE 

WASH I NG_TON 

May 24, 1994 

HOUSE DEMOCRATIC CAUCUS MEETING 

DATE: May 25, 1994 
LOCATION: 1100 Longworth 

(Ways and Means Committee Room) 
TIME: 6:10 PM . 
FROM: Pat Griffin 

I. PURPOSE 

The House Democratic leadership requested that you speak to the full Caucus prior to 
the Memorial Day ·break to send Members ·home on an upbeat note. The meeting is really 
more of a· pep rally than a working session. The objective is to report on the progress that 
the Administration and Congress have made working together-- particularly the success of 
the economic program -- underscoring your commitment to adding real health care reform 
to the list of accOmplishments this year. 

II. BACKGROUND 

The focus in recent weeks has been heavily concentrated on the progress of health. 
care reform in the Committees, imd the leadership felt that befote the Memorial Day break it 
is necessary to reach out more broadly to the Democratic membership with a positive . 
message generally, and in particular on health care. . . . . 

This meeting will follow immediately the leadership meeting, and you will be walking 
over from the Capitol accompanied bySpeaker Foley, Majority Leader Gephardt, House 

· Whip David Bonior, and Chairmen Rostenkowski, Dingell and Ford. 

III. AGENDA ITEMS 

Remarks for the Caucus are attached. 

There is considerable fear among House Democrats that a bipartisan deal will be 
struck after they cast difficult votes. Any impression that this is likely would have a 
negative impact and the leadership strongly advises that you avoid references to bipartisanship 
a:t the Caucus. Similarly, any indication that you are softening your position on key health 
care issues, particularly universal coverage, employer responsibility and cost containment, 

would be given very significant weight: 
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The crime bill is on the list of accomplishments as well. It is now in conference and 
you have urged Chairmen Brooks _and Biden to resolve the differences quickly. The . 
conferees are now working on funding issues, and the differences should be resolved by July 

. 4. . ' . 

IV. PARTICIPANTS 

All House. Democrats are invited to the Caucus. 

The Vice President 

White House Staff · 

V. SEQUENCE OF EVENTS 

Caucus Chairman Steny Hoyer will introduce the Vice President. The Vice President will 
introduce you. After brief remarks you are likely to be asked to take questions .. 

VI. PRESS PLAN _ 

Walking in and out of the l.ongworth Building there will be stake outs. You will have the 
option of. stoppillg or not 

. The Caucus meeting itself will be closed press. 
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THE WHITE HOUSE 

WASHINGTON· 

· July 14, 1994 

. . . 
MEETING WITH-SENATOR CONRAD 

DATE: 
LOCATION: 
TIME: . 
FROM: 

·July 15, 1994 
Oval Office 
9:45 - 10:15 AM . 
Patrick Griffin 

. I. F'URPOSE 

• To acknowledge the difficulties that Senator Conrad faces in his home state in 
. supporting a health reform initiative closely associated with the Administration. 

. . . ' . 

.. • To iilustrate great flexibility and willingness to compromise to achieve a bill 
that assures universal coverage. 

• 
• 

To enlist his assistance in doing outreach to other moderates in the Senate .. 

. To urge him .to be .a positive force for the Democratic effort rather than 
inadvertently· giving assistance to the Republicans. 

II. BACKGROUND 

As one of the ,;rump group 7," Senator Conrad plays _a s_ignificant role in the 
development in. the Senate Finance Committee passed bill. He is. extremd y 

.· nervous about the health care issue and believes that any bill that can be . 
labeled.as a "Clinton bill" is poison in North Dakota. Just yesterday in a 
Democratic Members Finance Committee Meeting with Senator Mitchell, he 
was very negative about the prospects· of health ref<?rm efforts. He will require 
an extraordinary amount of hand holding, "pork"-giving and hard-nose 
·lobbying to attract· and retain his support. In short, Senator Conrad will be one. 
·of our .most difficult votes arid someone who has potential to influence other 
votes; ·in particular Senator Dorgan; 
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III. PARTICIPANTS 

· The President 
Senator Conrad 
Leon Panetta 

' Patrick Griffin 
Harold Ickes 
Steve Ricchetti . '. 

IV. SEQuENCE OF EVENTs 

. . . 
Closed meeting with Senator Conrad in the Oval Office . 

.. V. · PRESS PLAN 

. Closed Press. (White House Ph~tographer will be present.)· 

I . 
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THE WHITE HOUSE 

. WASHINGTON 

August 2, 1994 

MEETING WITH SENATOR LIEBERMAN 

Date: Augt.ist 2, ·1994 
Location: Oval Office 
Time: 5:50- 6:20PM 

. From: Patrick J. Griffm 

. (p335 

I. PURPOSE 

• To strongly emphasize how his recent comments suggesting his opposition to any 
employer contribution has been extremely unhelpful and unappreciated. 

• To assert that his recent actions have not made it easier to reach consensus on a 
moderate package, but ,rather just the opposite. 

• To strongly push Senator Lieberman to agree to be supportive of Senator Mitchell and 
. his very modest trigger employer/employee requirement. . 

II. BACKGROUND 

In recent weeks, Senator Lieberman haS been distinguishing himself aS a thorn in the 
.· side of Senator Mitchell's efforts to achieve a consensus around a compromise health 
reform initiative. Although he has repeatedly told you and .other Administration 
officials that he is only trying to be helpful, his coniments have slowed momentum 
towards reaching a· sufficient number of votes in .the Senate to achieve an 
employer/employee mandate. Just last Thursday, for example, he distinguished 
himself among five other colleagues when raising his hand when Senator Mitchell 
asked who would support. his employer/employee contribution. 
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III. 

Senator Liebennan has been meeting with the so called "rump/mainstream group" over· 
the last few months. He is attempting to distinguish himself as a moderate member, 
seeking a bipartisan compromise. The most frustrating part of Senator Lieberman's 
objections relate to the employer requirement, a provision which he previously 
indicated he C<?uld support. Despite all efforts to try to attract him in the direction of 
Senator Mitchell's product, Senator Lieberman refuses to sign up. It may be. time to. 
raise other issues of. equal or greater importance to him and to suggest that his recent 
efforts have not been appreciated or will be forgotten if he does not vote for Senator 
Mitchell's modest proposal. (Parenthetically, the issue that should cause the greatest 
concern to Connecticut members-- premium caps are not being included in the 
Mitchell bill, and rate setting provi~ions includ~ in the House bill-- which are much 
more objectionable to the insurance industry-- have not been nor will be included in 
the Senate Majority Leader's proposal.) · 

PARTICIPANTS 

The. President · 
Senator Liebennan 
Patrick Griffin 

IV. SEQUENCE OF EVENTS 

Closed meeting with Lieberman in the Oval Office. 

v. PRESS PLAN 

Closed Press. (White House photographer will be present.) 
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THE WHITE HOUSE 

.WASHINGTON 

· August 3, 1994 

MEETING WITH SENATOR FEINSTEIN 

Date: August 4, 1994 
Location: Oval Office 
Time: 2:45 - 3:15 PM 
From: . Patrick J. Griffin 

t PURPOSE 

• To lock in Senator Feinstein's commitment to oppose any motion onthe Senate floor 
.to eliminate the fail-safe employer mandate provision. 

• To impress upon her how important this vote is to your Presidency and the 
Democratic party and to strongly hint that a vote against the President on this issue 
will not be soon forgotten. 

IL BACKGROUND 

Senator Feinstein's reelection campaign in combination with the influential opinion of 
her businessman husband has raised great nervousness. in Senator Feinstein perspective . 
on health reform. In tecent months, she has raise serious reservations about voting 
any bill that is closely associated.with the·Clinton health reform proposal. In fact, she 
went so far as to remove her name as a cosponsor of the Health Security Act 

Most recently, her strongest supporters, including women's groups, the actors guild 
union and others have started to tum her opinion around in a positive way. At your 
most recent meeting with her, she indicated that she could support a 50/50 mandate, 
although she stated she still had concerns. Senator Feinstein has reiterated this 
position in a number of even more recent meetings with groups, lobbyists arid 
members of Congress--most recently with Congressman Waxmap. on August 3, 1994 ... 
Having said this, she also been reported saying to other groups that she retains serious 
enough objects to still oppose something like what Senator Mitchell· has proposed. 
. . 
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III. PARTICIPANTS . 

The President 
Senator Feinstein 
Patrick Griffin 

IV. .·SEQUENCE OF EVENTS 

Closed meeting with Senator Feinstein in. the Oval Office .. 

V. . PRESS PLAN 

Closed Press. (White House photographer will be present.) 
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THE WHITE HOUSE·. 

WASHINGTON 

August 8, 1994 

MEETING \vrrH SENATOR NUNN 

Date:. August 9, 1994 
Location: Oval Office 
Time: 4:50 - 5:20 PM 
From: Patrick J. Griffin 

I. PURPOSE 

o To strongly urge him to support the Administration's position against a motion to 
strike the employer/employee fallback 50/50 mandate, which is likely to be offered to 
Senator Mitchell's bill later this week. 

• To reiterate how important this vote is to your Presidep.cy and any hope of getting a 
health care bill out of the Congress this year. 

• To explain how the proposal that Senator Mitchell QaS designed gives covet on the 
·mandate, since CBO says it will achieve 95% coverage without a mandate--and the· 
employ~r require~ent is simply a back-up safety net. 

II. BACKGROUND 

Up until now, Senator Nunn, a cosponsor of the Breaux bill, has been rather quiet on 
health reform. Last year he ·and Senator· Domenici served. as co_;_chairmen' of a 'Center 
for ·Strategic and International Studies Task Force on Health Care Reform on· which 
Senator Rockefeller also served. They recommended a mi,nimalist managed care 
approach. 

In the deliberations. now underway in Congress, his preference remains a bipartisan 
incremental approach .. He fears overly optimistic fiscal projections and potential 
damage to sniall business. The press has reported Nmin to be so opposed to the 
employer mandate thatlie will vote against any reform bill in which it is included. 
Local groups report that Nunn opposes a comprehensive benefits package. 
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III. 

IV. 

The First Lady believes that the way to approach the Chairman of the Anned Services 
. Committee is by using the effect of base closing and defense conversion on local 
··communities's health facilities. 

PARTICIPANTS . 

The President 
The Vice President 
Senator Nunn 
Patrick Griffin 

' Steve Ricchetti 
Harold Ickes 

~ 

~EQUENCE OF EVENTS 

Closed Meeting with Senator Nunn in the Oval Office. 

V: PRESS PLAN 

Closed Press. (White House photographer will be present.) 
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THE W,HITE HOUSE 

WASHINGTON 

September 4, 1994 

MEETING WITH SENATOR MITCHELL 

PURPOSE 

Date: September 5, 1994 · 
Location: Maine 
From: Patrick J. Griffin and Harold Ickes 

· To reiterate your appreciation for all the hard work Senator Mitchell has done on 
behalf of Administration throughout the Congress. 

To illustrate how you recognize the difficult political position he is in with regard to 
crafting a compromise health reform bill that works -- both in terms of substance and ·_ 
in attracting a sufficient amount of votes. 

To raise real concern about the type of policy Senator Mitchelr might have to settle for 
· in order to get enough support from the moderate Republicans (who are apparently 
trying to reach out to Dole) and to indicate your nervousness that going too far 
towards the right might produce a bill that could do more harm than good. 

To share with him our perception that the House Leadership
1 
(particularly Gephardt 

and the Committee and Subcommittee Chairs) is unlikely _to to be reCeptive to a 
significant (but in their minds flawed) health reform initiative that they either thought 
(and frankly hoped) was dead OR have little or no control over shaping. (Interestingly 
-- and not surpisingly -- the one exception to this position may well be the Speaker.) 

To find out where Senator Mitchell currently stands ·on the _feasibility and advisability 
of pivoting off his current negotiating effort with Senator Chafee et al (if it is riot 

·-going well) into a much more incremental- bill that uses smaller Medicare ·cuts and the · 
. tobacco tax to pay for benefits for kids and the elgerly. 

BACKGROUND 

. Although it remains very difficult to envision how any.overly substantive legislation 
will emerge from the Congress this year, recent developments make clear that it is at 
least conceivable. It is even easier to imagine how an agreement between Senator 
Mitchell and the "mainstream." group could be achieved. 
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\ The Majority Leader's exCeptional negotiating skills and· his great desire to obtain a 

compromise that succeeds in getting the bill off the Senate floor, combined with the 
"mainstream" group's determination to remain in the limelight and in the driver's seat, 

. could well·;produce a "deal." 

. . . 

. . . A MitchelV"mainstream" agreement has the potential to be extremely problematic. 
Drafted in the current "compromise" and "moving to the right" environment, the 
product could raise premiums of the currently working insured by unacceptable levels, 
while still leaving large numbers of Americans without insurance. Should such a 
package .become law, we (and the Democratic party) would be very vulnerable to 
being blamed for this and other problems that ensued. Such an outcome would also 
further erode the public's confidence in the Government and would make it very 
difficult to build on the reforms that we did pass. · 

Of additional concern is the fact that the "mainstream" group has every reason to 
delay a final agre_ement as long as poSsible. It is' clear the Republicans want to avoid · 

.·a House/Senate conference and are contemplating a strategy that would lay the bill on . . 

. the House's doorstep for a "take it or leave it" vote. 

Delay strengthens the bargaining hand of the Republicans and. enhances .their ability to 
· cast Democrats as obstructionists. Moreover, it .gives· even more time for the 
"mamstream" Repubiicans to attempt (as they are apparently now doing) to reunite 
with Dole. Obviously, the worst .outcome for us would be for the Republicans to 

·force the Democrats to kill bad legislation that has been successfully sold as "good" 
and "moderate"to the elite media. · · 

The House is definitely divided on the ·health reform issue, with the Speaker clearly 
more inclined towards a minimalist approach than Majority ~ader Gephardt. Not 
surprisingly, the House continues to be in a reactive (to the Seriate's actions) mode. 
They do not want to join this issue until the Seriateis package becomes clear. The risk 
with this approach is that a· delayed Senate bill is likely to leave the House with· 
nowhere to go other than the Senate position, as much as some will object. 

· Even if the House initiated its own alternative health reform initiative, it is not 
altogether clear it wouid be a package we would be tomfortable with. In fact, the 
staffs of Gephardt and the Committee Chairs think it would be at least as likely -- if 
not more -- to be just the opposite. As such, the House environment ·underlies the 
ext~aordinary importanCe of any product emerging from the Senate. 

· With the above in mind, it is advisable ·to make Senator Mitchell clearly aware of our 
cOncerns. It is also advisable to get a sense of where he thinks he might g'o (or be 
.forced to· go) in his negotiatimis. It appears that this .also 'would be an. opportune time 
to, once again, briefly kick around the concept of a fall-back package of modest but 
politically and substantively attractive provisions. (You started this conversation 
during your last meeting, but Senator Mitchell did not focus.) Such a substitute could 
be used at any strategically appropriate time. 
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We may also want. to engage the House Leadership in discussions about the 

·advisability of a· House.· fall-back package .. Despite the risks mentioned previous! y, 
. pushing somethirig proactiveiy -- rather than simply reacting to whatever the Senate 

and House Republicans and conser-Vative Democrats might produce -- might better 
·protect the Democrats against the charge of being obstructionists. Moreover, it could 
· give the Party the opportunity to highlight the Republicans true, obstructionists colors. 

Attached is the latest version of the package that Ira and others are. developing. In 
many ways, this alternative (which is similar to one being advocated by Senators' 
Harkin, Levin and Pryor) could be an easier sell because it is much more modest, 

. should not harm the current market, has limited Medicare cuts and provides coverage . 
to sympathetic .groups :..__ kids and the elderly. It is clear, however, that our close 
association with it could do more harm than good; in other words, w'e do this package 
no favor by claiming it as .ours -- it must remain a pack~ge authored by the Congress . 

. We strongly advise that our version of the alternative NOT be handed to Senator 
Mitchell at this time. In addition, the discussion around it. should not get overly . . . 

. detailed. This conversation should be ·used merely to gauge his openness to such an 
alternative. It is important to remember that the only way for this ba~k-up to succeed 
is. for Senator Mitchell to have ownership over and investment in it. · 

It is certainly possible that Senator Mitchell's bottom line may have a lower threshold 
for acceptability than the Administration's. It is therefore critical that the 
Administration be clear and direct with Senator·Mitchell on any major concerns 
we have with wliere the Senate bill is or may be headed. 

POUTICAL CONCLUSION 

'This memo has been particularly focused on our fears about the type of flawed policy 
I 

that could emerge from the legislative process if we do not epgage. It is equally 
important to point out that engaging the Congress at any level also carries risks. 

No matter how careful we are in assuring that it is the Congress, and not the 
Administration, who is. the lead SpOnsor of any alternative, we should not fool 
ourselves into thinking that we can extricate ourselves entirely from such a package. 
The perception, if not .the reality, is that we are bonded at the hip with the Leadetship· 
-..,- particularly on the Senate side. As a result, a failure to pass any alternative carries· 
with it a risk that the Achpinistration will be labeled as a two~time failure~ . Therefore, 
an argument could be _made for completely extricating ourselves from the legislative-
process now and laying the blame on the Congress. · · 

Having said the above, everi if a minimalist effort fails, we believe it would likely . 
achieve two important ends: (1) it should stop a potentially flawed policy from being 
passed (and then possibly vetoed by you) and (2) it would enable us to better defend 

. ourselves against being labeied obstructionists and better lay the more appropriate 
blame on the Republicans doorstep. _With this in mind, we believe this course of 
action is worth the ris~ 
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